
AGENDA ITEM NO.7

BRISTOL CITY COUNCIL

HUMAN RESOURCES COMMITTEE

2 June 2011

For Resolution

Report of: Chief Executive & (Acting) Director HR (Special Projects)

Title: Agency Worker Regulations : Government Guidance

Officer Presenting Report: Robert Britton, (Acting) Director HR Special 
Projects

Contact Telephone Number: 0117 9222669

RECOMMENDATION

In response to an earlier resolution, the Committee is asked to:- 

(1)note the government's guidance regarding the agency worker 
regulations, as set out in Appendix A;

(2)agree that (internal) agency workers and other casual workers directly 
employed by the Council will be given the same terms and entitlement 
as those applying to external agency workers under the new 
regulations (paragraphs 5.1 to 5.4 refer), and

(3)note that the above will be incorporated into an Agency and Casual 
Worker 'Code of Practice' which will be brought to this Committee at its 
next meeting, for information and application with effect from 1st 

October 2011.

Summary

In previous reports, Members have been advised that the Council has been 
reducing significantly, its use of agency workers. Primarily this has been part 



of the Council's approach to Vacancy Management. However account has 
also been taken of the government's intention to introduce new (draft) 
regulations covering the use of agency workers, ie those workers who have 
an employment or an agreement to provide services personally, but who 
work temporarily for, and under the direction and supervision of, a hirer (ie a 
different employer).

This report summaries the draft guidance which underpins this legislation. 
Further detailed information is contained within Appendix A.

The significant issues in the report are:

The guidelines cover the following key elements:
● employment status
● new entitlements
● qualifying period
● pay and terms & conditions, where the 12 week qualifying period is 

extended
● working for multiple hirers
● definitions of a new employer and new roles for the same employer
● access to facilities
● access to job vacancies with the hirer
● responsibilities for workers who are pregnant, and responsibilities for 

the hirer re H&S, suitable alternative work, anti-natal time off, etc.

These are summarised in greater detail in the “In Scope” and “Out of Scope” 
guidance notes, attached as Appendix A.

1.  Policy

It is the Council's practice as part of Vacancy Management, not to engage 
agency workers on a long term basis. The new regulations are clear about 
breaks between assignments, “pauses in qualifying periods” for additional 
entitlements/conditions of service (as above), and, 'transfers' to different 
assignments. The Council will amend its practice accordingly, when the new 
regulations take effect on 1st October 2011. 

2.  Consultation

2.1 Internal
Consultation was undertaken with the unions at the May meeting of the 
TU/Officer group.



2.2 External
Consultation has also taken place regarding the new agency 
regulations, at national level.

3.  Context

3.1 In considering this report, Members are asked to note the following  
summary of those who are “in scope” and “out of scope”, for the 
purpose of the agency worker regulations:

(a) In Scope
● TWAs - including intermediaries - involved in supply of agency 

worker
● Hirer (end-user)
● Agency worker (in tripartite relationship including those working 

through umbrella companies or other intermediaries)

(b) Out of Scope
● Genuinely in business on own account working for clients or 

customers
● In-house temporary staffing banks, secondments
● Managed Service Contract staff

(“TWA” is a Temporary Worker Agency which recruit/engage staff and 
allocate them to other employers, who, for the purpose of the above, 
are designated as the “Hirer”).

 
3.2 In addition to hiring external agency workers, the Council has its 

own in-house Employment Agency, which is now part of the STS 
Resourcing Team. These workers are classed as “in-house temporary 
staffing banks” and are outside the definitions contained within these 
regulations.

3.3 The entitlements and terms & conditions of such individuals who work 
for “in-house temporary staffing banks” is a matter for determination by 
the employer concerned (as is currently the situation in the Council): 
See paragraph 5 below.

4.  Proposal

4.1 The Committee is asked to note the (draft) Regulations, including the 
definitions of agency workers, and their entitlement. The key elements 
which define agency workers are:



● there is a contract (an employment contract or an agreement to 
provide services personally) between the worker and a TWA;

● that worker is temporarily supplied to a hirer by the TWA; and

● when working on assignment the worker is subject to the 
supervision and direction of that hirer; and

● the individual in question is not in a business on their own 
account.

4.2 The “equal treatment” provisions contained within the regulations for 
external agency workers “hired” to the Council, set out:

● new entitlements for agency workers under the regulations
● how to calculate the 12 week qualifying period
● break between assignments that means the clock starts again 

on the qualifying period (or when the clock pauses)
● when is a role a substantively different job and the clock starts 

again
● implications for equal treatment where agency workers who 

have a contract of employment and receive pay between 
assignments

● other entitlements under equal treatment provisions - working 
time provisions such as rest and holiday entitlements

● treatment of pregnant workers and new mothers
● day 1 access to facilities at the hirer's premises
● day 1 access to information on job vacancies at the hirer's 

premises

4.3 They also clarify entitlements after 12 weeks in the same job. These 
are:

● pay related to work undertaken on assignment
● duration of working time
● night work
● rest periods 
● rest breaks
● annual leave
● paid time off for ante natal appointments

4.4 The Qualifying period for the entitlements set out in Appendix A, is 12 
weeks from 1st October 2011. The regulations are not retrospective, so 
any continuous engagement by the Council pre 1/10/11, does not count 
for the purpose of the “qualifying period”. However the regulations as 



drafted, are helpful in that they give examples as to when/why the 
qualifying 'clock' will “(1) re-start, and (2) pause” . These are:

(i) Re-start
● most commonly it will be because an agency worker begins a 

new assignment with a new hirer

● where an agency worker remains with the same hirer but is 
moved to a substantively different job role, which might be 
immediately after the first role or before the 6 weeks break has 
elapsed

● if there is a break of 6 weeks or more between assignments with 
the same hirer, then the qualifying clock will re-start (there are a 
limited number of exceptions - see summary table below)

(ii) Pause
● any break of less than 6 weeks between assignments or during an 

assignment, where the agency workers returns to the same hirer 
in the same role will not mean the 'clock' on the 12 week 
qualifying period re-starts.  It will “pause” and restart when the 
agency worker returns to the role

● where the absence is related to pregnancy or sickness or beyond 
the control of the agency worker such as workplace closure, the 
clock on the qualifying period will “pause” or “continue to tick” 
depending on the type of absence.

4.5 Guidance is also given regarding different types of consecutive breaks/
absences, as set out in the table on page 15 of the guidance (Appendix 
A). Advice is also given (page 17 of Appendix A) regarding factors that 
make one role different from another. In this context, it has been quite 
common for an agency worker to work in one Council department, and 
upon its expiry, move directly to a different Council engagement.

4.6 The entitlements of pregnant agency workers/new mothers (applying 
after a 12 week qualifying period) are summarised on page 28 of the 
guidance.

4.7 From day one of  the “hire” of an agency workers, he/she is entitled to:

● a canteen or other similar facilities
● crèche
● transport services (e.g. In this context, local pick up and drop offs, 

transport between sites - it does not mean company car 



allowances, season ticket loans)
● toilets/shower facilities
● staff common room
● waiting room
● mother and baby room
● prayer room
● food and drinks machines
● car parking

It should be noted however that agency workers are not entitled to 
better facilities than the hirer's own employees.

4.8 Guidance is also given in the table on page 20 of Appendix A regarding 
an agency worker's entitlement to have access to the hirer's own job 
vacancies, and where such access is not required.

5.  City Council 'Agency' and 'Casual' Workers

5.1 With regard to internal BCC Employment Agency staff, it is proposed 
that they should be given the same rights and entitlements as external 
agency workers, thereby ensuring that they are treated no less 
favourably than agency workers who are covered by these new 
regulations.

5.2 The Council also uses casual workers in a variety of situations across 
the organisation.  In many instances these workers are engaged on a 
“contract for services” basis, where there is no mutual obligation for 
them to work (i.e. they are not engaged on temporary employment 
contracts, and they can choose whether or not they accept work when 
offered).

5.3 In both the in-house 'Employment Agency' and in specific directorates, 
the casual workers sometimes accrue employment rights by virtue of 
the period of time/frequency that they work.  They are therefore used on 
a similar basis to the (external) agency workers covered by these new 
government regulations.

5.4 On this basis, it is considered unreasonable and arguably unlawful to 
engage these workers on less favourable terms than those workers who 
are within scope of these regulations.

5.5 Members are therefore asked to adopt the principles set out in the 
“guidelines” in Appendix A, for these (internal) casual workers, with 
effect from 1st October 2011. If agreed, these principles will be 
incorporated into a 'Code of Practice' for Agency & Casual Workers, 



which will be published on the Source for the information of managers 
and the workers themselves.

6.  Other Options Considered

6.1 None.

7.  Risk Assessment

7.1 Not applicable as the Council will be required to comply with the new 
regulations.

8.  Equalities Impact Assessment

8.1 N/A

Legal and Resource Implications

Legal

The Report provides details of the incoming Agency Worker 
Regulations 2011.  The contents of the report confirm the implications 
of the regulations.  The Council is required to ensure that external 
agency workers are treated in accordance with the Regulations with 
effect from 1 October 2011.

(Advice from Husinara Jones for Head of Legal Services)

Financial

(a) Revenue: 

It is anticipated that employment costs for the hiring of external 
agency workers will rise, once they exceed a 12 week qualifying 
period, on the assumption that TWA's will seek to pass on such 
costs to the host organisation/employer.

(Advice from Stephen Skinner, Finance Business Partner Corporate 
Services and Deputy Chief Executive's Directorates)

(b) Capital/Land:
N/A.



Personnel

As set out in section 4 and Appendix A.

Appendices
Appendix A: (draft) Regulations

LOCAL GOVERNMENT (ACCESS TO INFORMATION) ACT 1985
Background Papers:

None



Appendix (7) A



 
 

individual worker, as required in the Conduct of Employment Agencies and 
Employment Businesses Regulations 2003. 

The Agency Worker 
 
An agency worker (often referred to as a ‘temp’) is someone who has a contract 
with the TWA (an employment contract or an agreement to provide services 
personally) but works temporarily for and under the direction and 
supervision of a hirer. The unique, tripartite relationship between agency 
worker, agency and hirer is a key feature of these Regulations and who is 
covered by them. 
 
The key elements required for someone to be an agency worker are: 
 

• there is a contract (an employment contract or an agreement to provide 
services personally) between the worker and a TWA; 

 
• that worker is temporarily supplied to a hirer by the TWA; and 

 
• when working on assignment the worker is subject to the supervision and 

direction of that hirer.   
AND 

• the individual in question is not in a business on their own account. 
 
Il
 

lustrative examples 

Example characteristics of an agency worker (AW) 

 The AW works for a variety of hirers on different assignments but is paid by 

d 

pays the AW for the hours worked 

ry annual leave is taken 

xample characteristics of a person who uses TWA to find permanent 

 The agency introduces an individual to a hirer for a directly employed role, 

 agreed between the worker and hirer and is open ended or 

 

the TWA who deducts tax and NICs (National Insurance contributions) 
 The AW has a contract with the TWA but works under the direction an

supervision of a manager within the hirer 
 Time sheets are given to the TWA who 
 If an AW is on sick leave, the TWA pays the Statutory Sick Pay (subject to 

satisfying the criteria applicable to all workers) 
 The TWA pays holiday pay when paid statuto

 
E
work but is not covered by the Directive 
 

paid by the hirer 
 The contract is

may be for a fixed period 
 

The hirer 

he hirer (end-user) is a private, limited company (partnership or sole trader) or 
 
T
public sector body that books agency workers via a temporary work agency.  A 
hirer will be registered as a business and have its own legal identity (see 
section on liabilities).  

http://www.businesslink.gov.uk/bdotg/action/layer?topicId=1081755778
http://www.businesslink.gov.uk/bdotg/action/layer?topicId=1081755778


 

Out of scope  
 
The definition of an agency worker excludes those who are in business on their 
own account where the hirer is a client or customer of the individual (i.e. a 
genuine business to business relationship). 
 
Simply putting earnings through a limited company would not in itself put 
individuals beyond the possible scope of the Regulations. Individuals may 
choose to do this for the sake of flexibility or for tax reasons. However, where 
the relationship between the individual, TWA and hirer remains, in essence, a 
tripartite relationship, and a hirer is not a client or customer of such individuals, 
they are likely to be in scope. 
 
In the event of a dispute, in order to establish if a worker is genuinely self-
employed, the courts have devised a number of tests which examine the 
individual’s circumstances and consider all aspects of the relationship, including 
what a contract might say or what it does not say, the expectations of the 
parties and their conduct, to establish the reality of the relationship.   
 
If the arrangements do not reflect the reality of the relationship (e.g. despite the 
wording of a contract, the actual reality is that the individual is in not in business 
on their own account and they work under the supervision and direction of the 
hirer) or are an avoidance tactic, then individuals are likely to fall into scope of 
the regulations. 
 
For further information about employment status refer to; 
 
Business Link – Employment status 
 
Ultimately, in the event of a dispute, it will be for the Courts to decide the 
reality of the relationships between the parties involved and will look 
closely at types of roles that are not commonly associated with high 
numbers of self-employment such as low-skilled work.  
 

Managed Service Contracts are out of scope  
 
Where a company provides a specific service to a hirer – such as catering or 
cleaning this is usually known as a Managed Service Contract which is based 
on a contract for services that will usually set out certain service level 
agreements. The managed service contractor, not the hirer, has responsibility 
for managing and delivering the catering or cleaning service rather than just 
supplying the staff. 
 
The Managed Service Contractor must be genuinely engaged in supervising 
and directing its workers on site on a day to day basis and must determine how 
and when the work is done. If it is the hirer that determines how the work is 
done, then it is more likely that the agency workers will be covered by the 
Regulations.  
 
Merely having an on-site presence (e.g. a named supervisor from an agency) is 
not considered a Managed Service Contract.  
 

http://www.businesslink.gov.uk/bdotg/action/layer?topicId=1074033302


  
 

However, where a Managed Service Contractor requests agency workers via 
an agency to work under their supervision and direction as a hirer, they will be 
in scope. 

In-house temporary staffing banks are out of scope 
 
In-house temporary staffing banks are used as a source of internal flexibility 
and they are not covered by the regulations. This is where a hirer employs their 
temporary workers directly and they are only supplied to work for that same 
business or service. In this case, they would not be acting as a TWA and would 
therefore not be in scope. 
 
In practice, whether or not a particular arrangement falls in scope will depend 
on the reality of the employment and organisational arrangements. 
For example, where one legal entity employs temporary workers and places 
them into another legal entity (so an individual’s contract is with one company 
but they work for another), including other associated or group companies, then 
they are likely to be acting as a TWA and will be in scope.  

Illustrative examples 
 

Example characteristics that demonstrate you are in scope 
 

 A company has a staff canteen managed by an in-house catering manager. 
One of the company’s catering staff is absent for three weeks and is replaced 
by a worker supplied by a temporary work agency. During her assignment the 
worker is supervised and controlled by the hirer’s catering manager. She fits the 
definition of an agency worker and is in scope. 
 

Example characteristics that demonstrate you are not in scope 
 

 Another organisation contracts out the management of its canteen. The 
contractor manages the entire operation of the canteen and is responsible for 
the direction and control of its own catering staff. Although they are working on 
the hirer’s premises, the contractor’s workers are not agency workers because 
they are not subject to direction and control by the host/hirer organisation. 

 An individual is directly employed by a government department but is on 
secondment to a private sector organisation until they return to the original post 
when the secondment ends.  The government department is not acting as a 
TWA 

 An individual works for an internal project team and is paid directly by his 
employer, covering a variety of temporary posts dependent on where he is 
needed. This will be out of scope. 
 
 
 
 
 
 
 
 
 



  
 

 
 

In summary 
 
 
In scope Out of scope 

 
TWAs – including intermediaries –
involved in supply of agency worker 

Genuinely in business on own 
account working for clients or 
customers 
 

Hirer (end-user) In-house temporary staffing  banks, 
secondments 

Agency worker (in tripartite 
relationship including those working 
through umbrella companies or other 
intermediaries 

Managed Service Contract staff 

   
  
  



 
 

Qualifying for equal treatment 
 
At a glance 
 
This section covers what equal treatment means under these Regulations and 
the new entitlements that agency workers will receive from the first day of an 
assignment and additional pay and basic working entitlements following a 12 
week qualifying period. They are; 
 

• new entitlements for agency workers under the regulations 
• how to calculate the 12 week qualifying period 
• break between assignments that means clock starts again on the 

qualifying period (or when clock pauses) 
• when is a role a substantively different job and clock starts again 
• implications for equal treatment where agency workers who have 

contract of employment and receive pay between assignments 
• other entitlements under equal treatment provisions - working time 

provisions such as rest and holiday entitlements 
• treatment of pregnant workers and new mothers 
• day 1 access to facilities at the hirer’s premises 
• day 1 access to information on job vacancies at the hirer’s premises 

 

Existing entitlements and protections 
 
Don’t forget that agency workers are already entitled to a range of statutory 
protections; www.direct.gov.uk/en/Employment. 
 
New entitlements  

Day 1 rights for all agency workers 
 
The regulations provide new entitlements giving agency workers the same 
access to certain facilities provided by the hirer and information on job 
vacancies as comparable permanent workers and employees from the first day 
of their assignment.  
 

• access to facilities; such as the staff canteen, transport facilities, car 
parking and child-care facilities 

• access to vacancies; the right to be notified of any job vacancies within 
the hirer 

 
This is not a right to special treatment, for example, if a crèche is full and any 
permanent recruit has to go on a waiting list, this will also apply to the agency 
worker. Similarly, this could happen with car park spaces (refer to Day 1 
entitlements). 
 

After 12 weeks in the same job 
 
These additional new equal treatment entitlements relate to ‘relevant terms and 
conditions’, namely pay and other basic working conditions and will only come 



  
 

into effect after an agency worker completes a 12 week qualifying period with 
the same hirer, in the same role (refer to information required). They are; 
 

• pay related to work undertaken on assignment 
• duration of working time 
• night work 
• rest periods 
• rest breaks 
• annual leave 
• paid time off for ante natal appointments  

 

Calculating the 12 week qualifying period 
 
The 12 week qualifying period is triggered by working in the same job with 
the same hirer for 12 calendar weeks. A calendar week in this context will 
comprise any period of seven days starting with the first day of an assignment. 
Calendar weeks will be accrued regardless of how many hours the worker does 
on a weekly basis.  
 
Therefore, even if the agency worker is on assignment for only a couple of 
hours a week, it will still count as a week and they will still be entitled to equal 
treatment after 12 calendar weeks calculated in this way. 
 
For example, an agency worker begins work on a Tuesday so all work done up 
to and including the following Monday will count as one calendar week.  
A new qualifying period will only begin if a new assignment with the same hirer 
is substantively different and/or there has been a minimum of six weeks break 
between assignments. 
 
It is not retrospective; an agency worker will only be able to accrue the 12 
weeks qualifying period after the regulations come into force on 1 October 2011 
even if the assignment started before 1 October 2011. 
 
An agency worker can qualify for equal treatment after 12 weeks in the same 
role with the same hirer, regardless of whether they have been supplied by 
more than one agency for part of that period of time. 
 
In order to ensure that the agency worker receives their correct entitlement, the 
TWA will normally want to ask the agency worker for their up to date work 
history, the aim being to ensure that they have the correct information with 
regards to that worker accumulating the 12 week qualifying period in the same 
job with the same hirer. This is already common practice for TWA’s, who would 
of course be well-advised to ask for this information, since not to do so could 
leave that agency in a position where it may become liable, in whole or part, for 
any lack of equal treatment arising as a result.  
 
While there is no legal obligation on the agency worker to provide information 
on previous assignments, if an agency worker fails to inform the agency when 
asked that they have worked for a hirer in the last 6 weeks and then brings a 
claim for equal treatment, the tribunal may take this into account in making any 
award. Hirers and TWA’s should be aware of anti-avoidance provisions, 
which address any situations that are designed to deliberately deprive an 
agency worker of their entitlements. 



  
 

Working for multiple hirers 
 
An agency worker might work for more than one hirer during a week (or even 
during a day) resulting in more than one qualifying period running at any one 
time.   
 

Illustrative examples 

Working through multiple agencies 
 
An agency worker works for a hirer for 6 weeks with one agency and is placed 
in the same hirer three weeks later by another agency for a further 8 weeks. 
 
As there has not been a 6 week break between the assignments, the agency 
worker will be entitled to equal treatment after 6 weeks on the second 
assignment. 
 
 

Working for multiple hirers  
 
An agency worker has an assignment to drive an HGV1 lorry one day a week 
for 4 different hirers. 
 
The agency worker will qualify for equal treatment in each of the hirers after 12 
weeks. 
                                                                                                                                                          

Break between assignments – when the qualifying period clock pauses 
and when it restarts 
 
If the break between assignments with the same hirer is less than 6 weeks and 
the role is not substantively different, generally the clock will pause and start 
ticking again when the agency worker resumes work with the hirer (unless the 
clock on the qualifying period has paused due to pregnancy, etc, see summary 
table below).  

Typical reasons for the qualifying clock to re-start; 
 

• most commonly it will be because an agency worker begins a new 
assignment with a new hirer 

 
• where an agency worker remains with the same hirer but is moved to a 

substantively different job role, which might be immediately after the 
first role or before the 6 weeks break has elapsed 

 
• if there is a break of 6 weeks or more between assignments with the 

same hirer, then the qualifying clock will re-start (there are a limited 
number of exceptions – see summary table below) 



  
 

 

Types of absence that will cause the qualifying clock to ‘pause’; 
 

• any break of less than 6 weeks between assignments or during an 
assignment, where the agency workers returns to the same hirer in the 
same role will not mean the ‘clock’ on the 12 week qualifying period re-
starts.  It will “pause” and restart when the agency worker returns to the 
role 

 
• where the absence is related to pregnancy or sickness or beyond 

the control of the agency worker such as workplace closure, the 
clock on the qualifying period will “pause” or “continue to tick” depending 
on the type of absence.  See summary table below. 

Illustrative examples 

Workplace closure 
Where an agency worker works in a factory and has an assignment which starts 
for 2 weeks before it closes during the summer period and continues when it re-
opens after the summer (or 2 separate assignments before and after the 
summer holidays). As the factory effectively closes, the qualifying ‘clock’ will 
pause and continue running from where it left off when it re-opens.  This will 
also be the case where a hirer closes due to industrial action.  

 

Different types of consecutive absences 
An agency worker has a break of 5 weeks between assignments, then is absent 
for 2 weeks due to sickness. Sickness absence ‘pauses’ the clock, therefore the 
qualifying period will continue to ‘tick’ if they return to the same role. In these 
circumstances, the break is longer than 6 weeks but continuity is not broken as 
different types of absence may run consecutively. 

In summary 
Type of absence that affects the 12 
week qualifying period 

Effect on 12 week qualifying period 

Any reason where the break is less 
than 6 weeks 

Pauses the clock 

Sickness absence Pauses the clock for up to 28 weeks 
Annual leave Pauses the clock 
Shut downs – e.g. factory closure, 
school holidays 

Pauses the clock 

Jury service Pauses the clock for up to 28 weeks 
Industrial action Pauses the clock 
Pregnancy and maternity-related 
absence 

Clock keeps ticking * 

Statutory maternity, paternity or 
adoption leave 

Clock keeps ticking ** 

 
* The protected period for a pregnant agency worker begins at the start of the pregnancy and 
ends 26 weeks after childbirth (or earlier if she returns to work) 
**Where an agency worker has a contract of employment with an agency and is entitled to this 
type of leave 



  
 

Definition of ‘new’ hirer 
 
Generally this will be clear.  Where a hirer has multiple sites, merely moving 
from one site to another will not break continuity.  
 
Where a hirer is part of a larger group and each company has its own legal 
identity, then the qualifying period will restart when an agency worker moves 
between the different legal entities. 
 
Hirers and TWA’s should be aware of anti-avoidance provisions which address 
any situations that are designed to deliberately deprive an agency worker of 
their entitlements, such as simply moving an agency worker back and forth 
across a group where there is common ownership via holding companies and 
subsidiaries. 

Illustrative examples 
 
 
 
An agency worker acting as a Supply Teacher moves from one assignment to a 
separate assignment with another school in the same Local Authority (LA). The 
LA is the hirer so the qualifying period continues. 
  
If the Supply Teacher moves to a different LA (or to an independent school, 
Academy or Free School which is a separate legal entity), the qualifying period 
will start again. 
 
 
 
A warehouse has agency workers to work on a production line and to pack their 
products for distribution. Simply moving from the production line to a packing 
role requires little training and uses the majority of the same skills and is 
therefore not substantively different. 
  
A move between these types of roles would not re-start the qualifying clock 
without a break between assignments of more than 6 weeks. 
 

Substantively different 
 
If there is a substantive change to a job role within the same hirer it means the 
12 week qualifying period can start again. Refer to anti-avoidance provisions 
regarding the need to avoid situations where transfers between roles are 
manufactured in order to avoid the regulations. 
 
The whole or main part of a role must be substantively different; it is not 
enough to simply change a line manager but not the job requirements or to 
transfer the agency worker between similar administrative functions or move 
them within a single, relatively small business unit or just give a different pay 
rate. There has to be a genuine and real difference to the role.  



  
 

 

The factors that may make a role substantively different 
 
The key factors that will determine whether a job is substantively different relate 
to changes in the skill set required to carry out a job and in the nature of the 
work and duties carried out.  
 
In the event of a dispute, a combination of factors can be expected to be taken 
into account by a tribunal when establishing whether or not a role is 
substantively different, such as different skills and attributes, a new level of 
responsibility, a different Line Manager, a change of organisational unit or 
location, a change in working hours and pay rate.  Primarily, you will need to 
consider if the content of the job duties has changed.  
 
 

A combination of the following characteristics can help to establish if a 
job role is substantively different; 
 

 Are different skills and competences used? 
 Is the pay rate different? 
 Is the work in a different location/cost centre? 
 Is the line manager different? 
 Are the working hours different? 
 The role requires extra training - and/or a specific qualification that wasn’t   

needed before? 
 Is different equipment involved? 

Actions when a role is substantively different 
 
In order to trigger the 12 week qualifying clock to start again on this ground, you 
must comply with certain information flow requirements. It can only count as a 
“substantively different role” when and if the hirer notifies the agency that the 
job duties have changed and this information is passed to the agency worker. 
 

• a hirer must notify an agency in writing when there a new role that is 
substantively different (see Conduct Regulations for more details) and 
provide details on the job requirements. 

 
• the agency must record details about the new vacancy and must provide 

a description of the new role in writing to the agency worker. The agency 
should notify the agency worker that their role has substantively changed 
and that the qualifying period will start again.   

12 week assignments and anti-avoidance provisions 
 
A hirer can obviously decide not to engage agency workers beyond the 12 
week qualifying period and there is nothing in the regulations to prevent an 
agency worker being released after 11 weeks or for assignments of 11 weeks to 
be the usual practice of any hirer. However, hirers and TWA’s should be aware 
of anti-avoidance provisions which address any situation where a pattern of 
assignments emerge that are designed to deliberately deprive an agency 
worker of their entitlements.  

http://www.businesslink.gov.uk/bdotg/action/layer?topicId=1081755778


  
 

 
For example, an agency worker completes 2 or more assignments with the 
same hirer, where they have already worked for 11 weeks with a 6 week break 
and then a further 11 weeks with another 6 week break. If the agency worker is 
then taken on for a third assignment, this could be considered an attempt to 
avoid equal treatment but it would need to be clear that there was a deliberate 
and regular pattern designed to avoid the Regulations.                                                                   

Access to facilities 
 
From day one of an assignment, all agency workers are entitled to equal 
access to collective facilities and amenities as provided by the hirer to direct 
employees.   
 
This is not intended to extend to a right to access everything a hirer might 
provide to direct employees; instead it applies to those facilities provided by the 
hirer and which help staff to meet the demands of working at a particular 
location, such as:  
 

• a canteen or other similar facilities 
• crèche 
• transport services (e.g. in this context, local pick up and drop offs, 

transport between sites – it does not mean company car allowances, 
season ticket loans) 

• toilets/shower facilities 
• staff common room 
• waiting room 
• mother and baby room 
• prayer room 
• food and drinks machines 
• car parking 

 
This is a non-exhaustive list and acts as an indication of which kind of facilities 
should be included.  It applies to facilities provided by the hirer and therefore 
these facilities will usually be on-site.  However, for example, if a canteen is 
used on another site – or shared with another company – then this should also 
be available to agency workers. 

Access to facilities is not: 
 
This does not mean that agency workers will be given ‘enhanced’ access rights, 
for example, where membership to a crèche involves joining a waiting list, the 
agency workers would also be able to join the list and would not be given an 
automatic right to have a crèche place. 
 
This is not about access to off-site facilities or benefits in kind which are not 
provided by the hirer, such as subsidised access to an off-site gym as part of 
benefit package to reward long term service and loyalty, or access to 
discounted company goods in a staff shop. However, this does not prevent 
hirers offering this to agency workers if they choose to do so. 
 
Less favourable access to any of the facilities listed above is the only situation 
where an objective justification argument may be used. Essentially, hirers 
would have to ask themselves “is there a good reason for treating the agency 



  
 

worker less favourably?”  Cost may be one factor to take into account but hirers 
are unlikely to be able to rely on cost alone to justify different treatment.  
Practical and organisational considerations could also be a factor. Objective 
justification may be a matter of degree. Hirers should consider whether it is 
possible or feasible to offer agency workers certain access to facilities on a pro 
rata basis, as an alternative to excluding them altogether. 

A checklist might consist of the following questions: 
 

• is there is a good reason for treating a particular agency worker (or group 
of agency workers) less favourably, giving due regard to the needs and 
rights of individual workers and trying to balance those against business 
objectives? 

 
• as indicated previously, objective justification may be a matter of degree 

and in order to objectively justify less favourable treatment can the hirer 
show that the treatment in question: 

 
  Is to achieve a legitimate aim? 

 Is necessary to achieve that aim?    And: 
 

 Is an appropriate way to achieve that aim? 
 

Access to facilities – comparable worker 
 
Under the Regulations, an agency worker’s right is to treatment in relation to 
relevant facilities that is no less favourable than that given to an actual 
comparable worker – an employee or worker directly-employed by the hirer. 
 
First, the hirer should establish if there are any comparable employees or 
workers.  Information about access to facilities is likely to be set out in company 
handbooks or a matter of custom and practice.  To be comparable they should 
be;  

• doing the same or broadly similar work to the agency worker 
 

• working alongside the agency worker or be in another location owned by 
the hirer (this is to avoid any confusion when a company has several 
different buildings and may have, for example, a canteen in one 
particular building to which all direct employees in all the buildings have 
access).  

 
The hirer is responsible for providing equal treatment for day 1 entitlements and 
is liable for any breach of this entitlement, as the agency has no control over 
providing an agency worker with access to facilities in the hirer when they are 
on an assignment.  
 
The hirer could either provide agency workers with information about their 
facilities, for example as part of an induction pack, or provide information to 
agencies to pass to agency workers as part of the information about the 
assignment.     



  
 

 

Access to information on job vacancies 
  
From day one of an assignment, all agency workers will have the right to be 
provided with information about any job vacancies within the hirer that would be 
available to a comparable employee or worker. 
 
Hirers can choose how to publicise vacancies, whether it’s via the 
internet/intranet or on a notice board in a communal area.  
 

Access to vacancies is not: 
 
This obligation does not constrain employers' freedom regarding; 
 

• any qualification or experience requirements such as time in service with 
the organisation 

 
• how they treat applications 

 
This right will not apply in the context of a genuine ‘headcount freeze’ where 
posts are ring fenced for redeployment purposes. It only applies to actual 
vacancies and any internal moves in this case are a matter of restructuring and 
redeploying existing internal staff, in order to prevent a redundancy situation. 

Access to vacancies comparator 
 
The need to inform agency workers of vacancies is limited to where there is a 
comparable employee or worker currently based at the same establishment. 
Practical difficulties would arise from including those which may be 
geographically remote or on the basis of comparison with a predecessor. 
In summary 
 
Comparator for Day 1 
rights 

access to facilities access to vacancies 

Employee or worker Yes Yes 
Working for and under 
the supervision and 
direction of the hirer 

Yes Yes 

Engaged in same or 
broadly similar work 

Yes Yes 

Based at same 
establishment 

Yes Yes 

Based at different 
establishment 

Yes No 

Must still be 
employed/engaged 

Yes Yes 

    
  
  
 
 



  
 

Pay 
 
At a glance 
 
The definition of pay for the purposes of these Regulations is defined as basic 
pay plus other contractual entitlements that are directly linked to the work done 
by the agency worker whilst on assignment, i.e. ‘pay for work done’.   
This guide explains what is included and excluded when establishing equal 
treatment on ‘pay’. 

‘Pay’ includes 
   

• basic pay based on the annual salary an agency worker would have 
received if recruited directly (usually converted into hourly or daily rate, 
taking into account any pay increments) 

 
• overtime payments, subject to requirements regarding the number of 

qualifying hours 
 

• shift/unsocial hours allowances, risk payments for hazardous duties 
 

• payment for annual leave (above the statutory minimum of 5.6 weeks, at 
a full time equivalent rate) which can be added to the hourly or daily rate 

 
• bonuses or commission payments directly attributable to the amount or 

quality of the work done by the individual, including where sales or 
production targets achieved and payments related to quality of personal 
performance (see sections below on bonuses linked to personal 
performance and performance appraisal systems) 

 
• additional discretionary, non-contractual payments that are paid with 

such regularity that they have become custom and practice but which do 
not fit the excluded types of bonus described below 

 
• vouchers or stamps which have monetary value and are not “salary 

sacrifice schemes” – e.g. luncheon vouchers, child care vouchers  
 
‘P
 

ay’ excludes   

• occupational sick pay (the regulations do not affect an agency worker’s 

• occupational pensions

statutory entitlement to statutory sick pay) 
 

 (agency workers will be covered by new 
er 2012) 

• occupational maternity, paternity or adoption pay

automatic pension enrolment which will be phased in from Octob
 

 (the regulations do not 

• redundancy pay

affect an agency worker’s statutory entitlements) 
 

 (statutory and contractual) 

• notice pay
 

 (statutory and contractual) 
 



 
 

• payment for time off for Trade Union duties 

• guarantee payments
 

 as they apply to directly recruited staff if laid off 

• advances in pay or loans
 

 e.g. for season tickets 

• expenses
 

 such as accommodation and travel expenses 

• payments or rewards linked to financial participation schemes
 

 such as 

• overtime or similar payments where the agency worker has not fulfilled 

share ownership schemes, phantom share schemes 
 

qualifying conditions required of a direct employee. So, for example, an 
agency worker would have to be doing work over and above standard 
hours to qualify for overtime, not just do a shift that permanent staff ten
to do on an overtime basis 

 

d 

• the majority of benefits in kind, given as an incentive or reward for long-

• any payments that require an eligibility period of employment/service

service, for example, where Building Society staff may be given a 
reduced rate mortgage , employer funded training allowances 

 
, if 

he 

• bonuses which are not directly linked to the contribution of the individual

not met by the agency worker (same treatment as someone directly 
employed) or if the agency worker is no longer on assignment when t
bonus is paid (if the same applies to directly recruited employees) 

 
 

• additional discretionary, non-contractual bonuses

– e.g. a flat rate bonus that is given to all directly recruited workers to 
encourage loyalty or long term service 

 
, as long as these 

Bonuses linked to individual performance  

here are many different types of bonus or commission payments. The key 

able to 

Examples of bonus payments that would be included; 

• commission payments linked to sales; 

• bonuses payable to all staff who meet a specific individual performance 

• bonuses payable to all staff who demonstrate through their work that 

payments are not made with such regularity that they have become 
custom and practice e.g. a one-off payment to celebrate a particular 
event 

 
T
question when deciding whether an agency worker qualifying for equal 
treatment is entitled to any such payment is whether it is directly attribut
the work which that worker has done.  

 

 

target, e.g. in terms of calls handled in a given time; 
 

they consistently respect company standards or values; 
 



 
 

• bonuses payable on the basis of individual performance over a given 
period, e.g. a reporting year 

 
• bonuses containing individual and corporate elements, where the hirer 

will need to identify what percentage is linked to personal performance 
and pay accordingly. 
 

Examples of bonus payments which would be excluded; 
 

• bonuses reflecting the overall performance of the company; 
 

• bonuses reflecting the overall performance of the part of the organisation 
where the agency worker has worked with little or no recognition of 
individual contribution 

 
• bonuses designed to reward longer term loyalty and service to the 

organisation  
 
In all cases an agency worker will not have to receive exactly the same bonus 
as any particular directly-recruited worker but the bonus should be paid 
according to the same criteria, providing them with the same opportunity to 
achieve a bonus subject to their personal performance. 
 
Where a bonus payment to a directly-recruited employee would reflect 
performance over a period that exceeds an agency worker’s assignment, the 
agency worker would be entitled to the payment that a directly recruited 
employee doing the same job for the same period would have received it. So if 
an employee present for only six months of a reporting year would have 
received 50% of a bonus that would also be the case for an agency workers 
present for those six months.  

Performance appraisal systems 
 
The effect of the Regulations is not to require full integration of agency workers 
into performance appraisal systems for direct employees.   
 
The agency worker is entitled to the bonus that he or she would have been 
entitled to if hired direct to do the same job, but this does not mean that the 
same process for assessing performance need be followed.  
 
In some workplaces, annual appraisals also cover career development as well 
as the assessment of bonuses and it may be appropriate for the hirer to modify 
the assessment process and to conduct shorter appraisals for agency workers. 
Should a hirer choose to address this requirement of the regulations by 
integrating an agency worker into an existing performance appraisal system, 
this need not affect the worker’s employment status. 
 
Where an agency worker qualifies for equal treatment in respect of a bonus that 
would normally be calculated on the basis of a performance appraisal system, 
alternative approaches could include: 
 

• creating a simpler system to appraise agency workers - agency workers 
will normally have clear objectives to help them undertake the 



 
 

assignment which could form the basis of their appraisal and this could 
be aligned to that used by the hirer 

 
• utilising an agency’s existing appraisal/feedback system to keep track of 

their performance through regular discussion between the hirer and 
agency 

 
• paying the agency worker the appropriate performance bonus - for 

example, the award based on a satisfactory performance.  Where no 
formal appraisal has taken place, whoever supervises and directs the 
agency worker could be asked if they should receive any additional 
payment if their performance was "exceptional" or "well above normal 
requirements" and would have resulted in an additional payment if they 
had been recruited directly. 

Illustrative examples 

Where an individual performance bonus is in scope of pay 
 
A line manager is carrying out an annual individual assessment for a member of 
their team, using 4 criteria derived from their employee company values.  
 
1) Competence in performing role 
2) Working relationships with internal and external stakeholders  
3) Business achievement in terms of contribution to achieving company/unit 
targets 
4) Attendance record 
 
The bonus levels differ depending on performance – not met values (no 
payment); achieved values (£1,000 bonus); exceeded values (£2,000 bonus).  
 
The hirer will need to share the standard of the agency workers performance 
with the agency.  
 
If the award of the bonus requires a period of qualifying service then the agency 
worker would also be subject to that period of service. 

 

Bonus following an eligibility period 
 
There is an eligibility period of service for all employees of 12 months before 
receiving a bonus. The agency worker will be entitled to the same treatment 
after 12 months.  
 
This would be retrospective to a certain degree as the 12 months eligibility 
period is counted from the start of the assignment; so the agency worker does 
not have to work 15 months before they receive an entitlement a directly 
recruited employee would have received after 12 months. 
 



 
 

The hybrid 
 
Hybrid scheme based initially on company performance, performance of 
specific business unit to create a “pot”, and then awarded depending on 
individual performance (levels vary according to performance marking). This 
kind of scheme is likely to be within the scope of “pay” under the Regulations, 
as it is awarded to directly recruited staff on basis of performance so linked to 
the amount or quality of work done by a worker.  
In may be possible to identify part of award linked solely to company 
performance – which should be out of scope – and the part of the award linked 
to personal performance. The hirer will need to identify what percentage is 
linked to individual performance and pay accordingly. 

Annual pay award 
 
Where a hirer gives an annual pay increment, an agency worker should receive 
the pay increment that he or she would have been entitled to if recruited directly 
to do the same job. 
  



 
 

In summary 
 
What is included in 
“pay” 

What this means Does not mean 

Basic Pay  
 

‘Pay for work done’; 
annual salary usually 
converted in hourly/daily 
rate. 
 
NB to this may be added 
some or all of the other 
contractual elements 
below 

Occupational pension 
contributions, 
redundancy/severance, 
expenses 
 
 

Overtime pay   Extra pay for additional 
overtime hours as if 
recruited directly 

An automatic entitlement 
for extra pay as an 
agency worker will still 
need to qualify for 
overtime as if recruited 
directly (where such 
criteria apply to the 
latter) 
 

Bonus or incentive 
payment linked to 
personal performance  
 

‘Pay for work done’ and 
directly attributable to the 
individual 

Bonuses based solely on 
company performance, 
discretionary bonuses 
 

Holiday pay Above the statutory 
minimum, can be given 
as leave or paid in lieu 
as part of the hourly/daily 
rate 

Other contractual and 
statutory paid leave, 
(e.g. compassionate 
leave, paid time off for 
union duties or jury 
service) NB unless 
employed by the TWA, 
who would be 
responsible for any such 
provision due 

Vouchers or stamps Of fixed monetary value 
so another form of “pay”, 
such as luncheon 
vouchers 

Other benefits in kind, 
Financial Participation 
Schemes, Phantom 
Share Schemes 

Paid time off for ante-
natal appointments 

After the 12 week 
qualifying period, paid at 
full hourly rate for the 
time it takes to attend the 
appointment 

Occupational maternity, 
paternity, adoption pay  
NB unless employed by 
the TWA, who would be 
responsible for any such 
provision due 

 
   
    
      
   
   
   



 
 

Working time and holiday entitlements  
 
At a glance 
 
This section covers what is included in working time and holiday entitlements. In 
addition to existing rights (Working Time Regulations 1998), after 12 weeks in a 
given job, an agency worker will be entitled to the same terms and conditions 
relating to the duration of working time, night work, rest periods and rest breaks, 
annual leave and to be paid at the appropriate overtime rate as he or she would 
have received as a direct employee. 

Working time entitlements 
 
Many hirers may already offer some or all of these entitlements to agency 
workers from day one of an assignment.  
 
For example, where a directly recruited employee would have had a more 
generous entitlement to rest than the statutory minimum requirement (perhaps 
a lunch hour rather than the minimum 20-minute rest during a shift of more than 
six hours), an agency worker will also be entitled to this once the 12-week 
qualifying period has elapsed.  

Calculating various holiday pay entitlements 
 
In relation to paid holiday leave, all workers have a statutory entitlement to 5.6 
weeks per year (based on their working pattern – somebody working five days a 
week is entitled to 5.6 x 5 = 28 days) which can include bank and public 
holidays. 
 
As with rest breaks, if a hirer would have given a more generous contractual 
leave entitlement to the agency worker if recruited directly to fill the same job, 
the agency worker concerned should receive the same enhanced entitlement 
once the 12-week qualifying period has elapsed.  

Payment in lieu option 
 
There will be many differing entitlements to paid holiday leave provided by 
hirers and a possible way of simplifying the administration of this situation could 
be to deal with any additional entitlement – over and above the statutory 
entitlement – as a one off payment at the end of the assignment or as part of 
the hourly/daily rate. Such arrangements would only relate to additional, 
contractual leave which is in excess of the statutory minimum. 
 
It is important to remember that payment of the statutory entitlement to annual 
leave should be made when the leave is taken to ensure that individuals do 
take the leave to which they are entitled. There will be no change to the existing 
law in this respect.  

http://www.bis.gov.uk/policies/employment-matters/rights/working-time


 
 

Pregnant workers and new mothers 
 
At a glance 
 
After completing a 12 week qualifying period in a given job, pregnant agency 
workers will be allowed paid time off to attend antenatal medical appointments 
and antenatal classes when on assignment.  
 
They will also need to be found alternative sources of work, paid at the same 
rate or higher than the original assignment, if they can no longer complete the 
duties of the original assignment for health and safety reasons. 
 
If alternative work cannot be found, then the pregnant woman will have the right 
to be paid by the agency for the remaining expected duration of the original 
assignment. 
 
This provision does not give the agency worker any additional entitlement to 
maternity, paternity or adoption rights beyond those to which they are already 
entitled nor is it a right to return to work after maternity leave.  
 
The intention of these new entitlements is to protect agency workers who are 
pregnant or who are new mothers, with the aim of keeping them in the 
workplace and to ensure women are not treated unfairly because of their 
pregnancy, in addition to existing discrimination protections in the Equality Act. 
This guidance applies to pregnant women, women who have given birth in the 
last 6 months or women who are breastfeeding. 

For further information; 
  
Direct.gov – working when pregnant 
 
Business Link – pregnancy at work 
 
Health and Safety Executive - Health and safety for new and expectant mothers 

Responsibility of the pregnant agency worker 
 
The agency worker will need to first notify the agency of her pregnancy and also 
in writing to the hirer. The agency may wish approach the hirer on her behalf 
and to ask for a health and safety risk assessment in the current assignment.  
 
If the hirer identifies a risk, they will need to make an adjustment if it is 
reasonable. If it is not reasonable, the agency should offer alternative suitable 
work if available, where the agency worker be paid at the same rate until the 
end of the assignment. The agency worker will not be eligible to be paid if they 
have unreasonably refused suitable alternative work.  
 
The agency worker should inform the agency of any ante-natal appointment so 
that they will continue to be paid at the usual hourly rate.   
 
 
 
 

http://www.direct.gov.uk/en/Parents/Moneyandworkentitlements/WorkAndFamilies/Pregnancyandmaternityrights/DG_10026556
http://www.businesslink.gov.uk/bdotg/action/detail?r.lc=en&type=RESOURCES&itemId=1080903029
http://www.hse.gov.uk/mothers/index.htm


  
 

Responsibility of the TWA  
 
If the nature of the assignment is such that a risk to health and safety is likely, 
the agency will need to ask the hirer to perform a workplace risk assessment 
and make a reasonable adjustment if necessary. 
 
If this is not possible, the agency will need to seek alternative suitable work with 
another hirer, paid at least at the same rate and ensure that the agency worker 
is paid for any period of the assignment when she could not work due to a 
health and safety risk.   

Responsibility of the hirer  
 
When a risk assessment is required, it is the hirer’s responsibility to carry one 
out and where a risk is identified, the hirer is obliged to make adjustments to 
remove the risk. 
 
If an adjustment is not possible or reasonable and would not remove the risk, 
the hirer should inform the agency who will offer suitable alternative work if 
available. 

 ‘Suitable’ alternative work 
 
The agency worker will need to be offered suitable alternative work, paid at a 
rate that is no less favourable than the last assignment and in line with the type 
of work that they have agreed to undertake with the agency. 
 
The clock will continue to tick and the pregnant agency worker will continue to 
accrue weeks in relation to both the original hirer and the new hirer where she 
is working in another role.  

If the agency doesn’t have a suitable equal role available  
 
In a case where an agency worker’s assignment is ended on maternity related 
health and safety grounds, if the agency is not able to find a suitable alternative 
assignment, the agency will be required to pay the agency worker at the same 
rate for the duration of the terminated assignment. If the end date of the 
assignment is not known, the agency will be required to pay the agency worker 
for what would have been the likely duration of the terminated assignment.  

Ante-natal appointments 
 
After a 12 week qualifying period in a particular job, an agency will be required 
to pay an agency worker for time that she has to take off from an assignment in 
order to attend her ante-natal appointment.  
 
The payment will be the agency worker’s current hourly rate and must be paid 
for each hour that she misses of her assignment. The agency worker can be 
required to provide evidence of her appointments (though not for the first 
appointment which is usually to confirm the pregnancy). It is reasonable to ask 
an agency worker to give an estimate of how long an appointment will last and 
how long it will then take her to get to work.  
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Antenatal care may include relaxation or parent craft classes as well as medical 
examinations, if these are recommended by the agency worker’s doctor.  
 
You will need to bear in mind that ante-natal clinics can be busy places and 
patients are not always seen on time and the payment covers the entire 
appointment including the time taken to and from the appointment if it’s during 
assignment hours.  
 
Direct.gov advice to individuals is to try to avoid taking time off work where you 
can reasonably arrange classes or examinations outside working hours.   
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